DEFECTIVE SAFETY APPLIANCES.

DECISION OF UNITED STATES CIRCUIT COURT.

VOELKER v. CHICAGO, M. & ST. P. RY. CO.

(Cirenit court, N. D. Towa, E. D. June 16, 1902.)
[Reprinted from the Federal Reporter, vol. 116, p. 867, by permission of the West Publishing Compan v.}

1. InyuRY To EMPLOYE—NEGLIGENCE—PLEADING—DaEFECTIVE (AR COUPLER.

Two acts of negligence as causes of the accident, one being the use of a car on
which the coupler was in such condition that it would not work properly and
couple by impact, are charged by a petition which at length describes the fanlty
condition of the coupler,avers that its condition was due to defendant’s negligence,
and made it necessary for plaintiff’s intestate to go between the cars, and that,
while there, other cars were negligently kicked against the ears to be coupled,
canging him to be erughed.

2. BAME—STATUTES—PLBADING.

That the statute may avail plaintiff, it is not necessary or permissible that the
petition in an action for injury from a defective car coupling cite or refer to act
Cong. March 2, 1893, relative to couplings on cars used by carriers in interstate
comlmneree.

3. BaME—RIGHT To BENEFITS.

Though an employé, in an action for injury from defective car coupling, does |
not, by his argument or otherwise, indicate that he is relying on act Cong. March [
2, 1893, relative to couplings on ecars of carriers engaged in interstate commerce,
the court may and should instruct as to his rights thereunder. {

4, NEw TRIAL—SURPRISE.

Though defendant was taken by surprise by the court’s ealling the attention
of the jury to a statute, this is not ground for new trial, it having made no
request when the ecourt, at the end of the charge, inquired whether there was
any point or matter as to which instruction was desired, and it not being shown
or claimed that defendant has evidence which will change the facts on which
the court held the statute was to be considered.

5. BammE.

Defendant having known the condition of a car coupler was an issue of fact in
the case, and the question of its actual condition having been thoroughly gone
into, and evidence having been introduced by both parties, it can not have a
new trial on the theory that if it had foreseen the court was going to cite a stat-
ute on the question of the legal obligation resting on it as to couplers it might
perhaps have had further evidence on the question of fact.
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- Issrruerions—Preanings axp EvineNce.
Thongh a petition in action for injury from a defective car conpling does not
allege that the car was used in connection with interstate commerce, the fact

evidence, the court may instruet that act Cong. March 2, 1893,

TLERS.

Act Cong. March 2, 1893, requiring cars used in moving interstate commerce to

he equipped with eouplers coupling automatieally, applies to a ecar designed for
interstate traflie, though at the time being hauled empty.

S save—Proxiare Cavsg—CoNcrrrent Caus

Failure to equip a car with a eoupler coupling antomatically, by 1

son of which
a car coupler was obliged to go between the cars, where he was ernshed, iz a prox-
imate eause of the aceident, thongh the carg were forced together by the negligent
Lkicking of other cars againgt them.

M. mamE—CAar CoUPLRERS.

A carrier, by permitting couplers, ariginally sufficient, to become worn out and
inoperative, is within the prohibition of act Cong. March 2, 1893, against using
vars in interstate commeree not eguipped with couplers coupling automatically.

10, Samie—Assunerion oF Risk—IssrrRucTioN.

It must be shown that an employé, elaimed to have assumed the rigk of the
manner in which work was done, knew, or had means of knowing, how it was
done; and an instruction that, if it was the eustom to do the work ag it wag done
when he was injured, he assumed the rigk, g properly refused, no reference heing
made to knowledge or means of knowledge.

SamE—C APPLICARBIT

The question of the custom of kicking back cars, under ordinary circumstances,
without notice, is immaterial, but that of ordinary care under an exceptional

—_

TI'OM

&

<ituation is pregented where (he fivgt cars kicked down did not, by reason of a
defeetive antomatic coupler, conple to the standing car, but separated from it a
few feet,

l deecased went between them to manipulate the coupler, and other

vars were kicked back, crushing him; and it was elaimed that the circumatances
were sufficient to show the other members of the switching crew that the tirst
upling had not been made, and that he had gone hetween the cars.
12, DeaTpi—Excrssive DAMAGES,
Verdiet for 9,000 for death of a man 29 ye
35 year

¢ old, with a life expectancy of
he heing sober, indnstriong, and of good habits, and carning from §$75
fa $78 per month, iz not so excessive as to justify reduction.
13. PLEADINGS—AMENDMENTS—V ARIANCE.
Under Code Towa, sec. 3597, making variance immaterial where the adverse
party was not actually misled to his prejudice, and providing for amendment
ily where such party was so migled, plaintiff need not f{ile an amendment to
petition, because of variance, where defendant is estopped to say that it was
migled thereby.

Submitted on motion for new trial filed on hehalf of the defendant.
MeCarthy, Kenline & Boedell, for plaintiff.

. ofo Wnight, for defendant.

HIRAS, [Vistrict Judge:

This case came up for trial at a former day of the term hefore a
jury, and it then appearved that the plaintift was the administratrix of
the estate of Emil Voelker, and in that capacity had hronght this
action against the defendant railway company to recover damages for
the death of Emil Voelker, swhich had been caused by his being caught
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between two cars in the yards of the defendant company at ::_::m::
lowa, on the 9th of September, 1901, while he was in the emploxBof
the company as a switchman. The evidence showed without confa-
dietion that the defendant company, on the 8th day of ,_,:::w.m:.,
hrought a loaded freight car from Spalding, Il through Savanna, .m_.m
to Dubuque, Towa, the train of which the car formed part _.o:_.._w:%,
the yards at Dubuque about 4 o'clock in the afternoon; and onghg
next morning the switching ¢rew to which Emil Voelker _:._o:.mow
went to work in the yards, under charge and direction of Mr. Allpigeg
as foreman.  The car in question was then onwhat is called the & &k
freight track,” and the switching crew undertook the work of .;,M.:&:W
down upon this track and coupling to the standing car othe @;.%
brought from the main line, which were taken by the _:::mw:;@,._m
easterly upon the main line bevond the switch connecting tlg €
freight track therewith, and then, by a backward movement of ,_oH._:M
engine, the cars were kicked down on the east freight track. ﬁ..a.m:w
direction of the foreman, Voelker rode down upon the first set gf m:,m
thus kicked hack for the purpose of coupling them to the _ﬁ:::%. u..:w
and while engaged in endeavoring to fix the coupler upon the stgnging
car so that it would couple with the other cars he was erushed hefwpef
the cars, receiving injuries which resulted in his death. The ,.@lﬁw:‘,w
proved clearly that the coupler on the standing car was out :‘__munclm:,w
to such an extent that it would not couple automatically or by Hnpadt
with the other cars, and the evidence justified the finding ;:ms.‘w.,.m
Voelker discovered that the coupler was out of order he imme Eﬂ,ﬁw
undertook to fix it so the coupling might be made, and while so a%m@?m
he was caught between the cars, and received the injuries eausdhe
death. Upon the trial of the case the jury veturned a verdict i
of the plaintiff, the damages awarded being $9,000, and the defndu
now moves for a new trial on various grounds. e

In the charge of the court the jury were instructed that if €He
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a
dence proved that the ear in question was brought by the detEnéant
company from a point or station in Illinois to Dubuque, Iowa, the1 2 hE
company, in handling the same. was engaged in interstate t .im_._.owrsw
was subjeet to the provision

s
| 1

of the act of Congress approved Mareh £
1593, and entitled “*An act to promote the safety of employdsZud?
travelers upon railroads, by compelling common carrviers engaged
interstate commerce to equip their cars with automatic aguﬂﬂ_q_»u_.xmgum
continuous brakes, and their locomotives with drive-wheel _:.:_Q,,,!.wa_:_
for other purposes™ (27 Stat., 581).  In support of the motion {8r a

new trial it is earnestly contended that neither in the allegations ofsthe
petition nor in putting in the evidence did plaintiff base the cast on
the provisions of the act of Congress, and that the defendant gvas
wholly taken by surprise by the action of the court in ._:z:.:t::m.m::,
jury with respect to the duties imposed upon the company as a com-

mon carrier encaced in interstate fratiie hy the vravisions of this
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act.  The general rule invoked by the defendant that a plaintifl, to
recover, must hring his proof within the allegations of his petition or
declaration is not questioned, but the rveal inguiry is whether there
wax such a departure hetween the ease deelared on in the petition and
the case made by the evidence that the latter will not fairly support
the former.  Turning to the petition, we find it therein stated:

“That on September 9, [901, there was, among others, upon said
track a loaded car, which was to form a part of a train then being
made up by defendant’s switching erew for early movement, under the
orders and divections of defendant’s yard master and foreman of said
switching erew; that unknown to _,::::: intestate, Emil Voelker,
who then was employed as car coupler and field man of said switehing
erew. defendant negligently permitted the coupler on the northerly
end of said car to become and remain inoperative and defective in that
the link connecting the lever and the pin was loose, broken, and dis-
connected, so that the pin and coupler could not he operated by means
of the lever, and the said coupler was so old, worn, and rickety that
the pin could not be raised hecause of the tumbler pressing and rest-

€

ing against the frame of the coupler, thus making it necessary, in
order to operate the coupler, to go between the cars, insert the hand in
the coupler, push the tumbler away from the frame, and then raise
* % that by rea
the inoperative and defective condition of the coupler aforesaid said
Emil Voelker was unable to make the coupling.
both couplers heing closed, no couplin

m of

the tumbler and pull the knuckle open:

and the knuekles on
was made when the cars
bumped together, and the ears separated a few feet on account of the
nid Kinil
Voelker went hetween the cars to open the knuckle, in order that the

Jary that thereupon, as was his duty and the usual practice,

3::,_.:_:. might be made by impact, and while thu
ware of the danger to which he was exposed. said switeching crew,
while acting within the scope of their employment, and knowing that
said Emil Voelker went between said ears to couple the same, negli-
gently eaunsed two or more other cars to be kicked with great foree
onto said freight track and against the cars hetween which said
Emil Voelker was thus oceupied, therehy causing said Emil Voelker,
without any fault on his part. to he erushed to his death hetween the
that defendant and its said employés, without
ud Emil Voelker, negligently and carelessly moved said ea
aid, while he was thus engaged, without signal from him,
although the general practice then and long prior thereto required
that said ears be not moved while he was thus oceupied hetween the

without signal from him, and he believed that said practice would
be followed while he was so engaged in the performance of his employ-
ment; that defendant knew, or by the exercise of ordinary diligence
could and should have known, of the defective and inoperative condi-

engaced and una-
e s |

drawbars on said ears:
fault of
as afor
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tion of the coupler aforesaid before the death of said Voelker, .::m_:
time to have remedied the same.™

It is claimed on behalf of the defendant that the facts thus ::,Ei
in the petition were intended to charge only one act of :c:._r,.c_m.:
to wit, kicking haclk the cars withoul giving any notice o warni :..n,
when it was r:::: to the other c:;._.: ¢ that Voelker was | :f:wn _ﬂ
the cars and therefore in a place of danger.  The merest cursory :,mu
ing of the petition shows that such could not have been the thoughteo i
the pleader in preparing this petition,  Iad it been the _::_ﬂmﬁ,;w:m
make only one charge of negligence, hased upon the manner in %ﬁﬂ e
the second set of cars were kicked back, it would only ::Av.__&z;
sary to ayver that Voelker while engaged in the line of _:,L_.@ W
in _:.A._z:.m:m. the coupler upon the standing car was called :_Mm

place himselt on the track at the end of the ear, and was thus (&g

o‘b

i
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by the other cars: but instead of lHmiting the averment of facts @ (3i

statement in substance, the pleader at considerable length ;:_f,m. _mﬁm
the faulty condition of the coupler. avers that its condition wig§ T
to the negligence of the compuany, and that its faulty conditiog WIM
what eaused YVoelker to place himsell in a position where ho :.:,f_wm:.m_,.w

. . L

to he caught if the other cars were moved down in order to jler ) ﬂw i#
coupling.  Properly construed. the petition charges two acts o _._Mjm
ligenee as the causes of the aceident. not taking into consideratiéh ..m_,c o
charge of negligence in the use of a road engine for switehing %QW_.H
and cevtainly the allegations of the petition were sufficient rwim M.
notice to the defendant that it was charged with negligence in b-itE
was using a ear upon which the coupler was in such condition @nm_ﬁ
would not work properly, and would not couple hy impact. %;.m,:m.

the trial both parties introduced evidence upon this matter of wm:m:é
dition of the coupler, and mueh time was taken up in the introdge _E_M
of testimony upon this point, and there is, therefore, no Z:.F.:::@:ﬁ:;b
dation upon which to base the elaim that the defendant was ::WL,W.T
warned of the fact that the condition of the coupler was an ?x::m: m:r,
case as one of the grounds upon which it was charged with E_.Q:G.:Mc S
It aid, however, that the defendant was taken unduly :w.r Sl m
prise, in that the court, in the charge to the jury, eited the proy f&:ﬂ,m
of the act of Cong of March 2, 1803, as :_;,:.:_Z., to the « T.ch_T
being elaimed that neither in the pleadings nor in the argumentg m
counsel for plaintifl was any reference made to the act of :::;..W o
As matter of pleading, it certainly can wot be said that. in ordeggto
base a right of recovery on the provisions of the statute, it was neags-
sary to cite the statute or its provisions in the petition. The 1_,:#%:
in set words charged the defendant with negligence in having ad
operating a car upon which was a defeetive, worn-out. and inope1 ..;M»:
coupler, which would not couple by impact.  Charging the defendant
with negligence was charging that the eompany had not met or ful-

i 5t
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lilled the duty imposed upon it by law with respect to having and
keeping the coupler upon the car in proper condition for use. It was

not necessary nor, indeed, permissible, under the rules of pleading,
that the petition should set forth the law which had heen violated, Tt
ix not for one moment supposable that the officers of the defendant
company. or the learned counsel representing it in thi
and were not when this action was commenced, fully aware of the

case, are not,

provisions of the act of Congress of March 2, 1893, and of the acts of
the general assembly of the State of Town which now form sections
2079 to 2083, hoth incluzive, of the code of the State, and therefore
knew that as to cars used in interstate traflic the obligations of the act
to cars used within the State of
sections of the code were applicable.  Therefore

of Congress were in foree, and

lowa the name
when the petition charged the defendant with negligence with respect
to the coupler upon the ear, the defendant must have known that, as
the ear was used in interstate traflic, the net of Congress would neces-
sarily come into consideration in defining the ohligations resting upon
ndant company. It is true, as wrged by counsel for -the
defendant, that in the argument of the case on hehalf of plaintifl no
reference was made to the act of Congress.  In fact, counsel did not
discuss the law at all in their argument.  They addressed the jury
only, and if it he true that the line of argument to the jury would
indicate that counsel were relying on common-law rules only, vet cer-
tainly that did not prevent the court from calling the attention of the
if properly construed it
had a bearing on the ease.  No matter what the views of counsel are
upon the law of the ecase as expressed in theiv arguments, it is the

the de

jury to the provisions of the act of Congress

duty of the court to give to the jury the law applicable to the facts
as the court understands it.  If the law as given to the jury is appli-
cable to the facts before then, no error is committed.  If the law, as
eiven, is not applicable, that is error. and eaunse for reversal; hut the
applicability of the law given is not dependent on the views of the
counsel as expressed or omitted to he expressed in their argument
hefore the jury.

But admitting to the fullest extent the elaim now advanced that the
counsel for defendant were taken by surprise hy the action of the
court in calling to the attention of the jury the named act of Congress,
is thi
tr
usual custom, inguired of counsel whether there was any point or
matter touching which counsel desived the jury to he instrueted which

matter of surprise any suflicient reason for granting a new

¢ At the close of the charge to the jury the court, following it

was not covered by the charge as given.  The oppertunity was cer-
tainly given to the defendant, if it has heen misled as to the issues in
the ease, to have then ealled the attention of the court therveto, and

asked leave to introduce further evidence, if that were necessary, or
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to e heard upon the guestions of law, which had not been M.:._f..::im:
argument. No such requests were made, and the case went to e
jury under the instructions as orviginally given.  Furthermore, ﬁmwf.
not now shown or elaimed that the defendant has evidenee at commuegd
which would change the facts upon which the court held that the HM_AH.
of Congress was to be considered in determining the legal obligatians8
resting upon the defendant. It is not claimed that upon a new :.:_.m.u..:m
would he shown that the defendant company was not eneaged in ::rmﬁ-m
state traflic as a common carrier. or that the car with the defestbon

v . L~
coupler was not a loaded car, hrought by the defendant from a st
in Ilinois into the State of Towa. In the written brief 1:_:.%1&_ ﬂuﬁ

. ; ; % e e gt
the defendant in support of the motion for a new trial it is said:E & g

“Tlad defendant known that it was to be contended that it had &3
lated the act of Congress, it could Lhave prepared its ease to ::;,mlm;ﬂ.m
contention, and perhaps would have produced evidence to L:iﬁ%mm&m
the act of Congress had not heen vielated heeause of the then 4.::wlﬁ:,.m:@
of the coupler on the car. At all events, it ought to have heen .m.m%.:w_.m
opportunity to do so. if it could.” >

The question of the actual condition of the coupler was thorogukl
gone into hefore the jury, and evidence was introduced hy hoth pgrtess
on this issue. The defendant well knew that the condition & .m:w
coupler was an issue of fact in the case and had full :_:::.ﬂ,:_wlmﬁ.maﬂ
introduce all the evidence at its command on this point, and it H.___.wm:.mm =
is not entitled to a new trial upon the theory that if it had beerffo@e!
seen that the court was going to cite the act of Congress _;:m.u the
question of the legal obligation resting upon the defendant, it nbh._m@;m
perhaps have had further evidence on the issue of fact. The ﬁ_%‘.mﬂ_w
ant well knew the significance in the case of the question abos Eheg
condition of the coupler and undoubtedly brought forward ”W_ mrm
evidenee available to it on that question.  Under such ﬁ.:.ﬁ._::v_mx: .m
it can not be supposed that the court would be justitied in E.;:W:m.m.m
new trial upon the bare statement that perhaps it might he she
that the condition of the coupler was not in violation of the gt
Congroess. = 5]

It is next contended that it was error on the part of the court to UE
the attention of the jury to the provisions of the act of Conerg R
because it was not averred in the petition that the defendant had _::@cﬁm
or permitted to be used on its lines the car in question, or that it Eag
hauled or used in eonnection with interstate traffic.  When it hecddne
the duty of the court to instruet the jury upon the law, it A._.ém._.,.,
appeared in the evidence that the car in question, being loaded wgth
coal, had been brought from Illinois to Iowa. It was left to the j&ry
to find the fact, under the evidence, whether the car was hroughtehy
the defendant company from the one State into the other, the .w.m_.u-
heing instrueted that if they so found, then the defendant in so trans-
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porting the car was engaged in interstate traflic, and in such case the
act of Congress would he applicable to the ease.  Would it not have
reumstances, if the court had instructed the
that the act of Congress had no relation to the ease hefore them?
I< it not true that a railway company is engaged in interstate traffic.
loaded ea

wn error, under these

within the meaning of the act of Congress, when it hring
vd that
the jury believed the ear was

from one State into another? Bt it is
It was a mi
oucht from [linois to Towa. then defendant, in transportin

talce to instruct that
o it, was
SSTmp-
tion of the fact to be alleged and proved—i. e., that the ear had been

:;_; in interstate conmerce.  This, we submit, would hean

sed in moving interstate commerce,
meant to assert that in order to come
the purview of the aet it must be shown that at the time of the
accident the ear was loaded with freight which had heen brought from
another State, the answer is that the évidence proved such to he the
fact in this case,  DBut further, is not the proper construction of

It Dy this contention it
wit

11

that i
the act. The statutes, State and Federal, requiring railway companies
couplers were not enacted to pro-

to equip their cavs with automat
tecet the Freight transported therein, bhut for the protection of the life
and limb of the employés who were expected to handle these cars.
The beneficent purpose of these statutes ix defeated if the employés
required to handle ears not equipped as vequived by the statutes,

without regard to the question whether the ears are loaded or not.
sought

Legislation on this matter of the use of automatic couplers Wil
and obtained from Congress, as well as from the State legislature; so
that the companies would not he afforded a loophole for eseape from
lahility on the theory that the agencies used in interstate commerce
arewithout the control of the State legislation.  When companies, like
the defendant in this ease, are engaged in interstate traflie, it is their
duty. under the act of Congress, not to use, in connection with such
traflic, cars that ave not equipped as vequived by that act.  This duty
of proper equipment is obligatory upon the company hefore it uses the
car in conneetion with interstate traffic, and it is not a duty which only
arises when the ear happens to be loaded with interstate freight, It
frequently happens that the railway companies load ears with live stock
arm produce in the Western States and carry the same to the
rleets, and then return these ears without a load: but it can
not e true that on the eastern trip the provisionsof the actof Congress
ny, because the ears were loaded,
but would not be hinding upon the veturn trip, becanse the cars are
crpty.  Whatever cars are designed for interstate traflic, the company
using them is bound to equip them as required by the act
in this ease, that a rail-
wiy company is using the car for transportation purposes between the

or
| OF

st

would be bhindine upon the cony
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Owning

ot Congress; and when it s shown, as it wa
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two States, suficient is shown to justify the court in ruling that ﬁz.
act of Congress is applicable to the situation. M
[t is next assigned as ground for a new trial that ** it was errorgo
leave it to the jury to find that the condition of the coupler was:
proximate cause of the injury,” it heing claimed that the ::.__r__:zhm_xﬂ.
of the petition and the evidenee show that the alleged negligent ki Tm
ing of the cars was the proximate and sole ,.::x:.r, ause of the injuly.2 2
As already stated, the petition sets forth the faulty and inope _._:m
condition of the coupler as one of the grounds of neeligence ¢ _mw_xuie
aguinst the defendant, and the evidence made it one of the vital g=we
in the case; buf it is argued that, even if, through the negligeide
the company, the ..::3_2. was inoperative and in had conditio t m
condition of the coupler was not a proximate cause of the ac ,@_Gﬁ
hecause Voelker would not have heen erushed if the other car :_H~ _W;m
heen kicked hack. and therefore the latter act must be deemed Fo dhds
the sole and proximate cause of the aceident,  If this line of _mﬂf‘%pe
ing is to be followed it would result that the aet of kicking :ﬁm...:;m
hack could not he deemed to be a proximate cause of the ace :_Eﬁ m:m
matter how neglicently they were handled, because the mere oses
ment of the cars would not produce injury, unless some one got u& m:t
way thereof, and, as the E.ZL@:» would not have happened if 'V a _@ 1
had not gotten upon the track. thervefore the proximate and _;c_:w;..m; )
the accident was the act of Voelker in going upon the trac] ,mt:
therefore neither the negligence of the company in using a o t:@
which the coupler was out of order. nor the negligent manner in §hicks
the cars were kicked haek, could be velied upon as creating a canisdo
action ag s the company.  The statutory requirement with v o NP
to equipping ears with automatic couplers was enacted in orvder s _,M,
tect railway employés. as far as possible. from the risks ::H:M
when engiged in coupling and uncoupling cavs.  1f a railway user
its business cars which do not conform to the statutory 4._,:::..__W1@f“n
either heeause they never were equipped with automatic couplggs o
hecause the company, through negligence, has permitted the ¢ :@:@fr
originally sufficient, to become worn out and inoperative, thén H_:a
company is certainly not _.:;_?__::::. the duty and obligation ::T:ﬁﬁm
upon it by the statute, and is clearly, therefore, chargeable with :rm_:r
gence in thus using an improperly equipped car; and the compan: ﬁ
hound to know that if it calls upon one of its employés tomake a coup ﬂwm
with a coupler so defeetive and inoperative that it will not A.o:_:zﬁ W
impact, and that to make the coupling the employé must subject hinwelf
to all the risks and dangers that inhered in the old and dangerous li ﬁ._,-

and-pin method of coupling, it is subjecting

=dorg
use’ of"fhr%

w

U

ﬁb!ﬂﬁy‘of

)

Eraspon

_‘?
f isthe

such employé to the vgry
risk and danger which it is the purpose of the statute to protect Bim
against, so far as that is reasonably possible.  Subjecting an employé
to risk to life and limb by calling upon him to use appliances which
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have become defective and inoperative through the failure to use
proper care on part of the master is certainly neglicence, which will
hecome actionable if injury results therefrom to the employé, and
ability therefor can not be avoided hy the plea that if the company was
thus guilty of actionable negligence in this particular it can not be held
responsible therefor beeause it was guilty of another act of negligence

which aided in causing the aceident.  This aceident happened hecause
Voelker, in the performance of his duty. was called upon to place his
person in a position where he might be eanght between the cars he
W

expected to couple together.  He was required to place himself in
this dangerous position heeause of the negligent failure of the com-
pany to have upon the car a coupler in proper and operative condition,
and certainly this negligent failure of the company was a proximate
catize of the aceident.

[t i also contended that the court erred in not giving two instrue-
tions asked by the defendant to the effeet that if it was the general
and aniform custom in the yard to kick cars down to a *“ field man,’
so - called, without him any notice or warning, and <3..:,.3.
remained working

.{
n the yard while this custom wa

vin

gi
in ohserved, then
there could he no _......A.:f_..,‘ for any injury done him beeause 3_ 2,:
kicking of ears to him without giving him notice or warning that it
was to be done,  The instructions as asked arve open to the eriticism

that no reference is made to the knowledge or means of knowledge on

part of Voeliker.  When the claim is made that an employé has
swmed the risk caused by the manner in which the husiness of the

master is condueted, it must be shown that the emplové knew, or had
means of knowing, the manner in which the work was done, <o that
the inference may he

irly drawn that by continuing in the employ
of the master, having knowledge, or its equivalent, of the risks to
which he would he subjected, he intended to assume such risks.  Dut
waiving this objection, the instruetions as asked were not applicable
to the issue of negligence charged in the petition, and which there was
evidence to sustain,  The defendant introduced evidence to the eflect
that it was expeeted that the field man would look out for himself,
and that it was not the rule or custom to give him warning when ca
were about to be kicked back in the diveetion of the field man: and
doubtless this is true under ordinary circumstances. Thus. if the
which Voelker rode down had coupled with the standing car, it
ht well be that other cars could have heen safely sent hack without
ving him notice or warning, and he could rveadily have protected
caused thereby.  DBut the fact was that the fiv
cars sent down did not ecouple to the standing car, and the claim of
the plaintiff is that when the ears struck, and the coupling was not
made, they separated some few feet, and then Voelker undertook to
manipulate the coupler so that it would couple, and while he was thus

himself from dancer

n
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engaged, without any signal from him and without any notice to hiig.
another set of cars were kicked back, resulting in” again foreing &:
cars together and crushing Voelker hetween them.  The elaim of the
plaintiff and the issue presented by the facts was that the A.:.Z:m-
stances were sufficient to show that the expected H.o_::_::_ had :mﬁn
hoen made, and that Voelker had disappeared from the sight of ﬂm?l
other members of the switching crew. evidently heeause he had ::mcl
hetween the ears, and therefore it was the duty of the others not .mor
throw back another set of cars until they had received a signal $r &,.: .e
Voelker showing that it could be done with safety: The case :@ BtL
make material the question of what the custom or practice w AR @M..r
respect to kicking back cars under ordinary cirenmstances, | .:W nw;
present the question whether ordinary care had heen exercised :_% _m_,
of the exceptional situation ereated Dby the use of a defectiv fl__,wh_f
inoperative coupler, which resulted in a failure to couple ::_ .@.4
impact, and required Voelker to place himself in a position of H.WQ £
It is finally urged that the amount of damages awarded is exe A.@_E._,m
and is not sustained by the evidenee. It was shown that the L?W:_rmlt
was 29 years of age at the date of his death, and his expectancP @<7
yvears; that deceased was sober, industrious, and of good :nlw_w
and was earning from §75 to $78 per month. At the former figige _,s
was earning 900 per year, which rate of earning, continued g § S5Hg
years, would make the ageregate sum of $31,500. The jury ;ﬁa&;.@ﬁs
the sum he 2::_1 have earned in 10 years, and ::.Wb:ﬂﬁv
can not say that this sum is excessive. It is a liberal allowanced hats

as damage

M

not so excessive s to justify the court in reducing the same, o ..M .W.
Counsel for plaintiff has asked leave to file an amendment & m:m
petition in ease the court should hold that the allegations of ::E,Wm <
tion were lacking in any substantial particular, the applicatigh frg
leaye to amend being based upon the provisions of seetion 3597 & mew:m_
code of Towa, which enacts that— = &=
*No variance between the allegations in a pleading and the pu @;um._m
to be regarded as material unless it has actually misled the Z@e@:m
?:.3 to his prejudice in maintaining his action or defense :_J.mm thes,
W _:,:3:_. it is alleged that a party has been so misled, &m Wc

fact must be shown by proof to the satisfaction of the court. and sdel=
proof must also show in what respect he has heen so misled, and thege£
upon the court may order the pleading to he amended upon such ::.Mué
may he just.” =
Amendments of this character may be allowed after verdict md
judgment have heen enterved.  Dawis v. Railiway Co., 33 Towa, :W*
49 N. W., 77, Under the provisions of this section, in order to ohtsin
a reversal of a judgment or a new trial on the ground of a variagce
between the allegations of a pleading and the proof, it must be _:Lﬂ N

to the satisfaction of the court that the party has been misled to hi

F‘H
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injury. Such proof has not been made in this case. As already set
torth, if the defendant, when the charge was given to the jury, had
then claimed that there was a material variance between the allega-
tions and the proof offered in the view taken thereof by the court., the
sitnation could have been properly dealt with. The defendant did not
then suggest that there was a variance between the allegations of the
pleading and the evidence introduced, nor did the defendant suggest
that it bad been in any way misled with respect to the issues involved
in the case or that it was taken by surprise by the charge of the court
with regard to the issues involved in the controversy. Under these
circumstances the defendant can not now be heard to say that it was
misled by the action of the court or hy any variance hetween the alle-
gations of the petition and the evidence introduced. and therefore
there is no need for filing an amendment on behalf of the plaintiff,

The motion for new trial is overruled and judgment will be entered
on the verdict in favor of plaintit.

@)
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Accidents Resulting from Coupling and Uncoupling Cars to Engines, Cars to
Tenders and Other Special Causes, January fo June, 1902, inclasive.

| CONDUCTORS | TRAINMEN* ‘ EvolHER g¢ | TOTALS |

e |
l Kilied 1In]'urf.h.ct ‘ illed _Iniured‘ Kitled | !ujuredl Kilied ‘.Injured i
28 2= e R R {If-— — —ii_rli._|_.k i —— 7‘ ST | .
1. Cars to engines—front end 2 23 L 2| 23| 1
2. Cars to tenders... cooceericarseeannens Lt e 9 192 : gl 21t 2
3. Caboose to engines and tenders.......ocooeicnnnoee [ ler s | o s l 8 3
4. Empty cars, including caboose and passenger ‘ \ | |
cars, to loaded €ars.....coiirrecieccamrennens ‘ 20 \w 221 4
5 Work and supply TrainS...oooieieiimn et e e 11 et 1 5 3
6. Cars in terminals evidently not engaged in in- | | | |
torstate tEAtfiC ....cverivieiaeinmievariorsanssannan e saanninas T 26 i 2 27 6
7. Caught between ends of cars on inside of curve, | ‘ } ‘ ‘
or caught by uncoupling lever and adjoining car.| ... 1 ‘ 76 | 1 a e L7 7
3. Coupling ‘“Bad Order” cars; such cars so |
marked or disarrangement so very evident that ‘ ‘ |
condition is fully KINOWR...coiiies waveeniiansssansasans R S L §) sl 8
g9, Caught in frog when it is expressly stated that | i ‘ ‘
couplers and all attackments are in first class | | | | | | |
COTIAITION +eevrereneermirsanssrsesssarinrsesiaransnsinressnes | on g M A L | 5 ‘ 1 0
10. Canght between cars and buildings, or other per- ‘ 1 ‘ \ ‘ |
manent side obstructionS.......coeeiramsecreiiianireaes R S e [ 3| 19 i 406
11. Coupling safety chains.......oooovmmmimre 0 i S i I 8 s 2 e (o
12, Load fell from Car.....ccccrricrionaninn ol e oo 8 A e R s
13. FOOE tUINEA. o vveeirumnmsasivasessasresassannrensmnsaasinn T SRR e ) o e 1 3| a3
t4. Coupling engine t0 ENZINe .oovemeieiivrmannneiniens 1 ! 6 1] 13| 14
13, Cars on tracks in industrial works, link and pin | |
12T ZelY USEA wonsvrrnrrrassrersarariisseiasnneiasseaianis 1 i S | TR ‘ 1 ‘ o R
16. Turning angle cock, or coupling or uncoupling | 1 ‘
o L R 5 10 oo ! 1 5 1| 46
TFGURT et v s mabmasmes nomsnnsonamains on SavhsmesTass 33 | 450 3| L 37 ‘ 487 |
| |

Total coupling and uncoupling casualties in this period —Kilfed 75; Injured 1,062.

#Tyainmen’” include brakemen, yard switchimen, yard trainmen, drillers, droppers and others engaged in yard
switching. ‘‘Other Employees” include operating employees not otherwise specified.

NOTE.—In item No. 2 in this table the totils are much larger than the totals of the corresponding items (5, 6, 15
and 16) in table No. 3 in the Quarterly Bulletins. This is due to the more condensed and general character of tble
No. 3. In {hat table the cause recorded is usually the main cause as stated by the raiiroad company.

The figures in item No 2 in the present table are the result of a study of the details of every accident, including
some cases recorded in the bulletins as miscellaneous, in which an engine or tender figured, Some engines and tenders
are equipped with automatic couplers, and defects in these couplers or their appurtenances would naturally appear in

_~the bulletin table under items 1, 2, 3, 8, 13 or 18,

{ THE INTERSTATE COMMERCE COMMISSION,
" Washington, January 29, 1903,

ol ik i PROPERW OF THE KHEEL CENTER, CORNELL UNIVERSITY, {THACA, NY 14850
2 36 ;Sp:a copy rnay.be protected 'by copyright law and may not be published or distributed without the consent
f the rights owner. It is the responsibility of the user to determine lawful use of this reproduction. o



E.E.CLARK W.J MAXWELL,

ETAR
GRAND Crigr CoONDUCTOR GRAND SECR ¥

iter 5&/@4&5&@

Hotel Consinental, Philudalphia, Pa., January 13, 1203.

To ths Yonorable
The Attomsy Gene-al of ths TInisad Ssutas.
Sise
ar "

fay 1 invite your atitantion %9 the docision ¢ tho United Siatos
: Court ef Appeals, Eighth Circuis, August 28, 1%032, Foderal

vols 117, p« 462, in Johnson v. Southern chific Compuanys
Penss o most urgent and poersistsnd appseals from the raile
28 =na Lo the sarnest recommendations ef the Presidant of
1 "tat9s, Conpress passed she Act of March 2, 1893, for the
ﬁxprBSS puriess of promoting tha safety of employess and truvalers
upon railroads by compalling common carrisrs engugsd in intsrstuts
commsres Lo zgul omatic couplsrs wund continusus
brukas and thoir locomotlvas i =7 2l brakas. In recom=
manding this 1ls 3
1ifs and Iinb to ki
daily work was as g@sal as that enem
im Sime af yars

Sactions 1 und 8 ¥ this ict require thut its provisions shall
be complied with on or befors Junuary 1, 1898. Seetion 7-providss
that th2 Interssats Commerca Commission may from time to time upon
full hsaring end for good causs sxtsnd the period within hich any
common carrisr shall comply with th: provisions of this Act. It
#111 thus bz sesn that five yezrs ware given within which %39 aquip
ears :@nd locowmotlves us requirsd by the law; and, an _icipat ing that
serious difficulties might confront soms common carriars, :h3 prow=
visions: for 2xtonsion was mude.

‘;LJ empl :J

t the dangs> to
; gn subj) acted in th-od-
ared by the avsrage scldisr

As the cat2 ¢f Junuary 1, 1898, wupproached i% wus Touna thud
#hils & faw of the railro d companies had squiups 1aiyr cars and
sngines 80 us to substantially comply with the rsquirsments of shis
Aet, many hod only purtially dens so and some Ne progress
in that dirsction. Petitions for sxtension of time wers filad with
ths Interstats Commeres Commission, in which pructically evory raile
roud of any importuncs enguged in interstute commercs joined. It is
¢ significunt fuet that the railroud compunies which had aquizped

thzir o'm cars so ss 1o substantially or sntirsly messt ths reguire=

mants of the luw ware :351 ioners Ior extension of timz in compuny
with those compunies which hid not made any progress in thut direc=
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the argument being that the penaltiss of ths Act appliasd to

tiep:

the cormon carrier which hauled an improperly 2quipped car rathar
than t¢ ths company which ownasd it. Tha excuses offered by the com=
paniss for not having complisd with the law wers principally finan-
eial inabllisy %0 49 3G. Their potitlions asskad for :n extenzion

for fivae ysars and zhe defendant company in the case to which
your atisntien is invited wus one of thess potitisners anad wus re-
priesantsd at th2 haaring on salg pestislons.

=

As representing smployses whose lives und limbs wers atl stake,
officars of the ampleyess’ fons, among them myself, appeared

as 3
at the hearing bafor-e the Inte ‘ormarce Cormission and ex-
prassad thesentimont of thse employssas to the effect that the busi=
nass deprassion, which hud followed clowssely upon’ Lthe enuctment of
the Safesy A.pliance Law, had rendered it practiecally, if not quits,
impossible for sems of th2 compunies teo comply with its provisions.
We bolieved that an extansion of time was proper and Jus$, but did
net balisve &t should be for g0 long z period as five ysurs. An
gxtension ef time for a perigd of twe years was grantad by the Tn~
tarstats Commsrecs Cormmission.

In thess pstitions znd in connection with iths hsarings tharson
thare wis ne suggession of thought from mny scures thut ths law in
yusstion did not requirs that gars should ts squippsa with automutic
counlars coupling ausomatieally by impaet with 21l other sutomatie
ceuplars with which they might be assoeisted on any road, and it
was argued that ths company which had equipped its owm cars with ths
propar appliances should not be nenalized flob hauling o« car of an=~
gthar campany which hud net bsan preperly ogquipped 30 as to couple
automntically with ths cars of tHe compuany hauling i

As the dute of January 1, 1200, qypru.ahsu it wos ggain found
that many of tha earriars had not aguippee their rolling stock 8o
as to comply with the requirsmentis of the law, and petitions for

snother extension of time for a pesried of two vyaprs were filed with
‘ths Intaerstats Commerce Commission. The w@wrpument in support of
thédw® ssc Unu retisions for extension of time was that the volums of

fis s
i
o

pus iness huad grown 30 great that the companles had besn unable to
kesp tlﬁir cars out uf cummissioen long snough to eguip them und that
thay had not 28 yat basn able te gst home 1'or squipment a lurgs nume-

bsr of cars which were somewhere on ths lines of other roads.
T ageHOPERTY P IMEKHERENTER MURMAE UMD eRsamn I AT R *F 14850 78 Cbjzcted to
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an extonsion of tims for s0 long a pariod as IWo years. W3 ¢id not
trenuousiy object to the granting of seme fiwrther time, but we are
gusd that i* any extension of time wus granted it should bs dis-~

tinctly understood thas it wus the last axisnsion that would be
Eranted. The Interstats Commercs Cormission aguin extended the

time and gave the companies unsil August 1, 1900, within which to
complete their squipment, and as no further sxtension of time has
ba=sn g“antad by the Intersiate Commerce Cormission, th2 Aet becam
effective Auguss 1, 1500C.

During the year ending JTune 30, 1893, ths yeur in which lhe lun
was enacted, 11,277 wrain smployses wera injured while ceuyl n%xi?d
uneoupling carss During the ysur ending June 30, 1902, thy/ FEnT
aftar the provisions of the law becums eporative, tho number of in-
Juriss of ithis churacter were 2,113, o decrsasa of 2,164, or 81 per
eant In this econnecsion it should alse he notad thit tho numbar
of men smployed upen the railrosds in 1902 was mich largsr than in
1393

In th:

sision of the mited Stastss Circuit Court of Appeuls,
refarrsd ras

g imporstant points zre involved:!
Noaes the Ast of Harkh 2, 1893, reguirs that ths
dars of locometive enginss or the locomotives thmmsslves shull
aquipped with automatic ¢ouplera?

NDietionaries %6811 us that a lccomotive tender is "a car®™ used

ot

Lo~

&

£
oo

for cartain purposes. Tha law reguires that all cars shall be
squipped with automatic couplors. Tha absencs of an autonmutilc

¢coupler from ths rear end of un snblne tender 1s much more Gung arous
to the empleyses shan ths abeencs of an automatic coupbker Irom any
individual car could be, be2causs of ths nacessity for coupling ths
engine tender onto cars mors frequently than any individual cas is
couplasd onvto other carse
Second: When i3 a car "used in moving interstate traffic"?
Upon this T will offer no argument except t¢ exprsss the
opinion that un act of the naturs of the one in gquestion showula be
80 construed as 16 glve it ths greatest degree of effectiveness
Hlauln its provisions and its clesarly expresssd intsnt.
hird! Does the Act In question require that cars used in
Gvinb interstats traffic shall be equipped with ceouplers which
will couple automatically by impact with other cars with which they
are bound to be associated in thelir movemsents?
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The title of the Act declaraes its purposa to be "to pPomote
tha safsty of employses and travelers upon railroads”. The salfety
of employeses and truvelers is premoted by ths use of powsr brakss,
but ths safety of employess wus intendsd to be promoted much more

4
from the requirsmsnt thut curs shoula be eguipped with autonmutie

couplarg.

Ths law doas not say that & railrcad cempany shall eguip 1ts
cars, bus it doss say that i1t shall bo unlawfl for 4 common carrisr
to permit to be hailed or used on its line "any car ussd in moving
interstate traffic not squipped with couplars coupling automatically
by impuct, =nd which ean bs uncouvpled without ths necsssity of

' ends 5

men going b2t
intant, and n
8Vary car =ha

ef this law is thst

4=
2
£ ths cars®. It iz cleaar that tha
2 £
th coupliers which will couples automatl-
-

ieally with such othsr a ’ y other ecar which it
may b2 asssciated with in Shs mevement of Intsrstats traific.
If thig cinssrucetion of this law is noe$ uphald iv will be asen
that 5 wiil b osaible for sach company $2 uss such dsvic
3

3 & 12
sess fit nrovid: gars sguinped wi
autsmotically %o 20ch oshaer, ung regardless of the fact tha
they will not couple with any other device or with the ears oI any
othes» compaunys The suame principle carried o little farthsr will
permit a compeny to sguip part of its cars with automatic couplers
of the tynse pgensrally in uss, and another porfiion of its curs with
an automatic link mnd pin caupler. Tha ears squipped with the vsr-
tisal plane couplaers would coupls antomatically when associated Lo~
gathar; ths cars squipped with automatic link and pin couplers would
opsther ausomaticclly when kept by themselves, bul whenaver
1t becams negsaszary o a53scia*a the two types of couplers with each
hay weuld not couples sutemutically and ths rssult T'uiﬁ be a
gansral miming of wsrtieal plwna, Miller Fook, and auntomntic link
and pin couplera {(of shich many Yypes have beon invented), none of
which would couple autometieally sxcept with their owvm kind. This
(V%

3

condistion would be infinitely worse und much more durngarous te ih
smpleoys=s thmn th2 old conditieon when 51l cars wers squipped with
the link and pin couplsrs whieh woere Jegislataed out et general use
by the Aet of March 2, 18%3.

The Cireuit Court of Appeals, in the decision hareinbefors ro-
forred to suggests the impropriety and unfairness of intsrpelating

i@

!

[
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that &% is, and

: o 9 . i

for wny common carrisr to use any sngine in interstalse r: ie L
is or wus not sguiyppad -vith couplers coupling wusonutie 11y, " stce
Twa fust thai the nrovision of thi luw in quession did njt b:cumu
sp3rasive until August 1, 1900, ssems 9 hove boun ever 1ookads

The Opu-t says: "This statuse muy NI he lawfully sxsznacd by
jugicisl construction bwyend the Fuir mouning ¢f 1ts language.
Chave is poshing in it which raquiras & c:mmof carrisr sncoged in
intarat at2 commerce 0 H;va Cads car tnn 145 ilrood sguipped with
the s.qma kind ¢ eoupling, o hich regquiren it v o have avery car
sanivned with & coupl=ar which 7111 eouuls antoraticelly wiba  Svary
1 = . }1: I_‘,"r} +rhha

fa k|
1 ta G nited
pataors the remadial lesgislatlon LS undertnka

t shall pe uniawful for wny auch coérmen car
+9 ba hauled or uscsd on its line oany coLr uBsL in
wstots truftic nos equippsa wish autamatic couplsrs®

on would sesm 0 be within the falr meuring ¢ the languags,
sy says that "it shall be mmlayful for any such common
o huul or permit t9 be houled v p1ged™ in moving intar=
traffie Yany car’ "not squippaed i aplors coupling automut=
cally by impuct™. This provision that al rs usad in moving
st2 tooffic 3h a1l couplo wutsmubicully by impaec t clsurly
conbomplatsa that ““sv 4hull so coupls with sther curs with whieh

they muy b3 assocliuted and if thay ars not cguipped L0 30 couple
wontomatically by imz et® yith othar cars iy is unlawful for the commo!
carpiar o parmit them $0 be huuled.

! {sinn that the railronds cngagsed in interatatsa com=
maves a=z raulrzd 50 haul cars 9g uipped vish couplers of a ¢iffsrent

b £ this ophligution for
e

eontsbruccion und cunnosk w»aliave thomsclves from O
tha rauson that thsirs curs or Jocomassives «rs 1o wirnag with autom=

Ep
h thay muy come

3 1
atic gsounlsrs wnich will couple with those wi c
ivarsally cdmittad

X i
in coentact, will suy that 1% has haratofors peon
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plans typse, subpstunticlliy nlike
wonda ceuple wisth each othars The
hani

1y ecurfinad

reaching: in its =ffect as $35 I
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Codrr Sty S

“atal Continental, Philadelphia, Pa., January 13, 1203,

GRAND SECRETARY

To the Honorable
The (& ttﬂﬂnﬂg 'Ganeral of the United States.
Sir:

T would like to attract your attention to ths decision of the
Unitsd Statas Cireult Court in Yoelker v. Chieago, M. & St. P. Ry. Co.
Cireuit Court, Norghern Nistrict of Towa, Juns 158, 1902, Federal Rs-
portar, vol. 116, p. 867, in which judgment was snicred in favor of
pluintiff account of persconul injuries sustained @s & result of fail-
ures of the defaendunt compuny %9 huve its cars equipped with automatic
couplars in propsr working order as requirsed by the Aect of Congress
ef March 2, 1893,

I om informed that this case hus besn taken on a writ of arror
to tha Tnited Statss Circuit Court of Appeals, Eighth Circuit, and
that it will probably b2 assignsed for hearing on the first londay

in May, 1903, at St. Paul. The propar construction of ths provisions
oi the Aet of Congress of March 2, 1893, commonly termed the Sat sty
Appliacnes Aet, which bscama finally effsctive August 1, 1%00, upon
which datz the sxtensions of tims granted by ths Intsrstate Commercs
Commission expirsd, is so vary important to the army of rallroud sm-
ploysas that we hope evary =ffort will bs made by the Govarnment o
§32 that the intent of ths law shall not bz evaded und that ths vi=
tal ity of the Act shall not be sappeds

Ths cas2 of Johnson v. Southamn Pucifie Company, Circuit Court
of Appsals, Bighth Circuit, Federal Reporser, vole 117, p. 463,
gas dacided by th:z United Sgatas Cirecuit Court of Appealz bafore w3
h.d any knowledge of ths fuct that such a case was pending and a
dscision was rendersd which ws hope to sse the Supreme Court revsrsa.

We hops you will find it consistsnt to intervene in the case
of Voslksr ve Chicugo, M. & St. P. Ry. Co., thus assuring that the
Govarmment's repressntative will b2 hsard in argumesnt as 1o the
propsr intsrpretution or construction of the law in jusstion before
caclision is randareds

Rispeectfully,

Grund Chiefl Concuctor.
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546-1903, WASHINGTON, D. C.
In correspondence on this sulyect guote
the abore {aitials and file nuniber,

January 31, 1903,

Mr. £. E. Clark,
Grand Chiejf Conductor,
Ordzsr of Railway Conductors of America,
Hotel Continsntal,
Philadelphia, Pa.
Sir:
Further responding to vour twe letiers of January

-

13th last, in relation to the intsvvention by the

3

Government in the cases of Johnson v. The Southern
Pacific Company and Voeliker v. Chicago, Milvaukes &
St. Paul Railway Company, invelving the question of
the equipment of cars, engaged in interstate commerce,
with automatic coupling devices, and upon the recom-
mendation of the Interstate Commerce Commission, to
which your letlers have baen referred, the Depariment
has conclude, after a carejul investigation of the
matter, to intervene in the cases, if that can be
aone. Accordingly steps have baen taken in that di-

recvion today.
Respect fully,

4 4
/)

Attorney General.
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Address veply to ©“ The dttorney General.”

2 e n. F. °
B Go M e DEPARTMENT OF JUSTICE, SELE
516-1903. _ WASHINGTON, D. C.

Tn correspondence on this suliject quote
the phave initials and file auniber.

Januwary 15, 18503,

Mr. B. E. Clark,

Grand Chief Conductor,

Order of Bailway Conductors of America,
Hotel Continental,

Fhiladelphia, Pa.
Sir:

I b2g to achnowlzdge receipt of vour two lettars
of January 15th, in relation to the caszs Gj‘J@hﬂson
ve Southern Pacific Company and Voelker v. Chicago,

M., & St. P. Ry. Co., involving the quasiion of railroad

>4
¢

S

liability for damages through failure o

=

he defandant
Companies to have thir cars equippsd with cutomatic
couplers in proper working order, as rejuired by the Act
of Congress of March 2, 15893, and to say that I have to-
gay referred it to the Interstate Commarce Commission
Jor an expression of thelr vievs thereon.

Immediately upon rzceipt of
7

T

) he response of the

Commission, I will give the matter prompt and careful
» g Y of

attention.
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Actins Attorney “eneral,
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GRAND CHIEF CONDUCTOR

W, J. MAXWELL,
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Continental Hetal, Philadelphia, Pa., February 3, 1903.

;

To the Honowa%ﬁﬂ
THT ATTORIEY GENERAL OF THZ UNITED GTATES,
Wushingson, D.C.

13 raceipt of vour astecmed faver of the 3
uitimo sdvising mo :hat rou have concludaed to intervang in uhe
v:'

WAL
cas3s of Johnson va. zvn Pugific Company and Yoelker va.

=

3t

G

Chivage, MWilwaultes & St. :11 Railway Company abous which T wrote
Yol on «Janugry 1d3h- Thig i

i3 good news and I assura you that your

intsrsst in thais matter will he fully approciated by 3l

ruilway employecs who arg visally interssied in this matial
Raspactfully yours,

Grund Chiel CondGucior.
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